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Q-7: May a plan be amended to add
employer discretion or conditions re-
stricting the availability of a section
411(d)(6) protected benefit?

A-T7: No. The addition of employer
discretion or objective conditions with
respect to a section 411(d)(6) protected
benefit that has already accrued vio-
lates section 411(d)(6). Also, the addi-
tion of conditions (whether or not ob-
jective) or any change to existing con-
ditions with respect to section 411(d)(6)
protected benefits that results in any
further restriction violates section
411(d)(6). However, the addition of ob-
jective conditions to a section 411(d)(6)
protected benefit may be made with re-
spect to benefits accrued after the later
of the adoption or effective date of the
amendment. In addition, objective con-
ditions may be imposed on section
411(d)(6) protected benefits accrued as
of the date of an amendment where
permitted under the transitional rules
of §1.401(a)-4 Q&A-5 and Q&A-8 of this
section. Finally, objective conditions
may be imposed on section 411(d)(6)
protected benefits to the extent per-
mitted by the permissible benefit cut-
back provisions of Q&A-2 of this sec-
tion.

Q-8: If a plan contains an impermis-
sible employer discretion provision
with respect to a section 411(d)(6) pro-
tected benefit, what acceptable alter-
native exist for amending the plan
without violating the requirements of
section 411(d)(6)?

A-8: (a) In general. The following
rules apply for purposes of making nec-
essary amendments to existing plans
(as defined in Q&A-9 of this section)
that contain discretion provisions with
respect to the availability of section
411(d)(6) protected benefits that violate
the requirements of section 401(a), in-
cluding sections 401(a)(25) and 411(d)(6),
and this section. These transitional
rules are provided under the authority
of section 411(d)(6) and section 7805(b).

(b) Transitional alternatives. If the
availability of an optional forms of
benefit, early or late retirement ben-
efit, or retirement-type subsidy under
an existing plan is conditioned on the
exercise of employer discretion, the
plan must be amended either to elimi-
nate the optional form of benefit, early
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or late retirement benefit, or retire-
ment-type subsidy to make such ben-
efit available to all participants with-
out limitation, or to apply objective
and nondiscriminatory conditions to
the availability of the optional form of
benefit, early or later retirement ben-
efit, or retirement-type subsidy. See
paragraph (d) of this Q&A-8 for rules
limiting the period during which sec-
tion 411(d)(6) protected benefits may be
eliminated or reduced under this para-
graph.

(c) Compliance and amendment date
provisions—(1) Operational compliance re-
quirement. On or before the applicable
effective date for the plan (as deter-
mined under Q&A-9 of this section),
the plan sponsor must select one of the
alternatives permitted under para-
graph (b) of the Q&A-8 with respect to
each affected section 411(d)(6) protected
benefit and the plan must be operated
in accordance with this selection. This
is an operational requirement and does
not require a plan amendment prior to
the period set forth in paragraph (c)(2)
of this Q&A-8. There are no special re-
porting requirements under the Code or
this section with respect to this selec-
tion.

(2) Deferred amendment date. If para-
graph (c)(1) of this Q&A-8 is satisfied, a
plan amendment conforming the plan
to the particular alternative selected
under paragraph (b) of this Q&A-8 must
be adopted within the time period per-
mitted for amending plans in order to
meet the requirements of section 410(b)
as amended by TRA °’86. The plan
amendment to conform the plan to
these regulations may be made at an
earlier date. Such conforming amend-
ment must be consistent with the spon-
sor’s selection as reflected by plan
practice during the period from the ef-
fective date to the date the amendment
is adopted. Thus, for example, if any
existing calendar year noncollectively
bargained defined benefit plan has a
single sum distribution option that is
subject to employer discretion as of
August 1, 1986, and such employer
makes one or more single sum distribu-
tions available on or after January 1,
1989 and before the effective date by
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which plan amendment is required pur-
suant to this section, then such em-
ployer may not adopt a plan amend-
ment eliminating the single sum dis-
tribution, but rather must adopt an
amendment eliminating the discretion
provision. Any objective conditions
that are adopted as part of such
amendment must not be inconsistent
with the plan practice for the applica-
ble period prior to the amendment. A
conforming amendment under this
paragraph (¢)(2) must be made with re-
spect to each section 411(d)(6) protected
benefit for which such amendment is
required and must be retroactive to the
applicable effective date.

(d) Limitation on transitional alter-
natives. The transitional alternatives
permitting the elimination or reduc-
tion of section 411(d)(6) protected bene-
fits are only permissible until the ap-
plicable effective date for the plan (see
Q&A-9 of this section). After the appli-
cable effective date, any amendment
(other than one permitted under para-
graph (c)(2) of this Q&A-8) that elimi-
nates or reduces a section 411(d)(6) pro-
tected benefit or imposes new objective
conditions on the availability of such
benefit will fail to qualify for the ex-
ception to section 411(d)(6) provided in
this Q&A-8. This is the case without re-
gard to whether the section 411(d)(6)
protected benefit is subject to em-
ployer discretion.

Q-9: What are the applicable effective
date rules for purposes of this section?

A-9: (a) General effective date. Except
as otherwise provided in this section,
the provisions of this section are effec-
tive January 30, 1986.

(b) New plans—(1) In general. Unless
otherwise provided in paragraph (b)(2)
of this Q&A-9, plans that are either
adopted or made effective on or after
August 1, 1986, are ‘‘new plans’. With
respect to such new plans, this section
is effective August 1, 1986. This effec-
tive date is applicable to such plans
whether or not they are collectively
bargained.

(2) Exception with respect to certain
new plans. Plans that are new plans as
defined in paragraph (b)(1) of this Q&A-
9; under which the availability of a sec-
tion 411(d)(6) protected benefit is sub-
ject to employer discretion; and that
receive a favorable determination let-
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ter that covered such plan provisions
with respect to an application sub-
mitted prior to July 11, 1988, will be
treated as existing plans with respect
to such section 411(d)(6) protected ben-
efit for purposes of the transitional
rules of this section. Thus, such plans
are eligible for the compliance and
amendment alternatives set forth in
the transitional rule in Q&A-8 of this
section.

(c) Existing plans—(1) In general.
Plans, including plans that are adop-
tions of master or prototype plans,
that are both adopted and in effect
prior to August 1, 1986, are ‘‘existing
plans’ for purposes of this section. In
addition, a plan that is established
after July 31, 1986, but before January
1, 1989, as an initial adoption of a mas-
ter or prototype plan for which a favor-
able opinion letter was issued by the
Service after July 18, 1985 and before
January 1, 1989, will be deemed to be an
existing plan for purposes of this sec-
tion. See sections 4.01 and 4.02 of Rev.
Proc. 84-23, 1984-1 C.B. 457, 459, for the
definitions of master prototype plans.
However, if such plan ceases to be cov-
ered under an opinion letter of the type
described above, as a result of amend-
ment of the plan or adoption of a new
plan, prior to the first day of the first
plan year beginning on or after Janu-
ary 1, 1989, then the effective date for
such plan will be determined as though
the plan were a new plan initially
adopted as of the date of such amend-
ment or adoption of a new plan. Fi-
nally, new plans described in paragraph
(b)(2) of this Q&A-9 are treated as ex-
isting plans with respect to certain sec-
tion 411(d)(6) protected benefits. Sub-
ject to the limitations in paragraph (c)
of this Q&A-9, the effective dates set
forth in paragraphs (c)(2), (¢)(3), and
(c)(4) of this Q&A-9 apply to these ex-
isting plans for purposes of this sec-
tion:

(2) Existing moncollectively bargained
plans. With respect to existing plans
other than collectively bargained plans
this section is effective for the first
day of the first plan year commencing
on or after January 1, 1989.

(38) Existing collectively bargained
plans. With respect to existing collec-
tively bargained plans this section is
effective for the later of the first day of
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the first plan year commencing on or
after January 1, 1989, or the first day of
the first plan year that the require-
ments of section 410(b) as amended by
TRA ’86 apply to such plan.

(4) Ezxisting master and prototype plans.
With respect to existing plans that are
adoptions of master or prototype plans
the effective date will be the first day
of the first plan year commencing on
or after January 1, 1989.

(d) Delayed effective date not applicable
to mew alternatives or conditions—(1) In
general. The delayed effective dates in
paragraphs (c)(2) and (c)(3) of this
Q&A-9 for existing plans are only ap-
plicable with respect to a section
411(d)(6) protected benefit if both the
section 411(d)(6) protected benefit and
the condition providing employer dis-
cretion as to the availability of such
benefit are both adopted and in effect
prior to August 1, 1986. If the preceding
sentence is not satisfied with respect
to a particular section 411(d)(6) pro-
tected benefit, this section is effective
with respect to such section 411(d)(6)
protected benefit as if the plan were a
new plan.

(2) Addition of discretion on or after
January 30, 1986. The delayed effective
dates in paragraphs (c)(2) and (c)(3) of
this Q&A-9 are not available with re-
spect to any section 411(d)(6) protected
benefit if the section 411(d)(6) protected
benefit was provided for in the plan
prior to January 30, 1986, and the avail-
ability of such benefit was made sub-
ject to the exercise of employer discre-
tion on or after January 30, 1986. If the
conditions set forth in this paragraph
are not satisfied with respect to a par-
ticular section 411(d)(6) protected ben-
efit, this section is effective with re-
spect to such section 411(d)(6) protected
benefit as if the plan were a new plan.
A limited exception is provided with
respect to existing plans that provided
a particular section 411(d)(6) protected
benefit prior to January 30, 1986, and
then amended the plan after January
30, 1986, and before August 1, 1986, to
add a provision for employer discretion
with respect to the availability of such
benefit. Such plans are required to
have been amended retroactively by
December 31, 1987, to remove such pro-
vision for employer discretion, and, if
the benefit made subject to such dis-
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cretion was subsequently eliminated,
the plan is required to have been fur-
ther amended, by the same date, to
retroactively reinstate the benefit.

(3) Exception for certain amendments
covered by a favorable determination let-
ter. If an amendment adding a section
411(d)(6) protected benefit subject to
employer discretion was adopted or
made effective after August 1, 1986, and
the plan receives a favorable deter-
mination letter covering such provi-
sion with respect to an application for
such letter made prior to July 11, 1988,
then the effective date for purposes of
amending such provision under the
transitional rules is the applicable ef-
fective date determined under the rules
with respect to existing plans.

(e) Transitional rule effective date. The
transitional rule provided in Q&A-8 of
this section is effective January 30,
1986.

Q-10: If a plan provides for an age 70
distribution option that commences
prior to retirement from employment
with the employer maintaining the
plan, to what extent may the plan be
amended to eliminate this distribution
option?

A-10: (a) In general. The right to com-
mence benefit distributions in a par-
ticular form and at a particular time
prior to retirement from employment
with the employer maintaining the
plan is a separate optional form of ben-
efit within the meaning of section
411(d)(6)(B) and Q&A-1 of this section,
even if the plan provision creating this
right was included in the plan solely to
comply with section 401(a)(9), as in ef-
fect for years before January 1, 1997.
Therefore, except as otherwise provided
in paragraph (b) of this Q&A-10 or any
other Q&A in this section, a plan
amendment violates section 411(d)(6) if
it eliminates an age 70% distribution
option (within the meaning of para-
graph (c) of this Q&A-10) to the extent
that it applies to benefits accrued as of
the later of the adoption date or effec-
tive date of the amendment.

(b) Permitted elimination of age 70V
distribution option. An amendment of a
plan will not violate the requirements
of section 411(d)(6) merely because the
amendment eliminates an age 70% dis-
tribution option to the extent that the
option provides for distribution to an
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